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I.

INTRODUCTION

The "American dream" originated in this country's perception of
having a limitless amount of land within its boundaries. Although the
frontier itself probably began to close by the end of the 19th century," the dream of having enough space and elbow room to breathe
and be independent persisted. Historically, this need for personal
land ownership opportunities was embodied in the idea of the family
farm-a relatively small, individually owned, remarkably self-sufficient institution. In recent years, we have discovered that any of
those who own small family farms near our cities are themselves
threatened by a more modern expression of the American dream:
space in the countryside, beyond suburbia. Indeed, the veritable migration into our urban fringe areas has alarmed many with the rapidity at which agricultural lands have been converted for these and
other uses. For many of these transplanted urbanites the countryside
offers refuge from apparently insolvable urban ills. For others, it may
be nothing more than a "melancholic longing for the rural past."2
There are many reasons for this urban exodus, and some are un*Professor of Law, Washburn University School of Law and Director of Rural Law Center.
B.S., M.S., Utah State University, 1969; J.D. Tulane, 1972.
1. See F. TURNER, THE FRONTIER IN AMERICAN HISTORY (1920).
2. Cook, Loathing Suburbia: Views on Farmland Preservation from a West Virginia
Limestone Ridge, 4 AM. LAND F. 70, 74 (1983). This perhaps may better be described as a
nostalgic longing for "family" as opposed to a longing for the family farm.
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doubtedly the same as those which motivated our forefathers-a
hope for some independence and a chance to be self-sufficient. At any
rate, substantial areas of land have been diverted from agricultural
production to other uses and the concern has been raised that our
ability to meet our nation's present and future food and fiber needs
has been seriously jeopardized.
One may wonder what soil conservation has to do with the farmland conversion/preservation problem. The simple answer is they are
both parts of a larger problem. One of the serious criticisms directed
toward current farmland preservation programs is that they are almost entirely focused on the problems of the urban fringe area, virtually ignoring tile interrelation between problems in the fringe area
and those happening throughout the agricultural and rural areas of
America. It appears the farmland preservation problem is only one
facet of a larger struggle concerning soil conservation, land tenure
and resources allocation. This is a struggle to determine the relative
significance of individual rural private property rights and ownership
opportunities in the face of increasing urban needs for control over
land-use decision-making and for an adequate supply of food and fiber. It might be argued concerns such as the small or family farm
problem, soil loss and erosion, and competition for scarce production
resources such as water are also only different expressions of the
same concern, which is whether society can compel the existence of
an adequate agricultural production base without nullifying the underlying ownership rights of those who must bear the burden of supplying the nation with its food and fiber. In addressing that concern,
one must wonder whether substantial public control can be asserted
to dictate the basic land-use decisions the farmer must make without
radically and substantially redefining the basic notion of ownership
itself.
The problems of soil conservation and farmland conversion share
a lot in common because their respective impacts upon the nation's
food and fiber needs are quite similar. Our recent approaches to the
basic common issue of landowner control have been strikingly
similar.

II.

THE

Sore Loss PROBLEM

For years farmers have been plagued with problems of wind and
water erosion. Although there is no uniform pattern of soil loss across
the country, the extent of the problem in the aggregate is enormous.
It has been estimated the annual soil loss by way of sheet and rill
erosion is two billion tons per year on the 413 million acres we desighttps://scholarship.law.ufl.edu/fjil/vol1/iss2/7
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nate as cropland. Recent trends in farmland use show farmers are
moving to better lands from marginal farmlands which are suffering
erosion losses at an even more rapid rate. This migration can be attributed to the depletion of those marginal lands.' In some places the
entire top soil layer has been lost either through use or erosion after
only fifty to one hundred years of cultivation. 5 In a recent study, the
United States Department of Agriculture (USDA) estimated that if
current levels of erosion continue for the next fifty years on the 290
million acres of cropland considered in its model, erosion would cause
a reduction in the production capacity of that land equivalent to the
loss of twenty-three million acres or eight percent of the total land
base used in the calculation." In another study involving the ten
Great Plains states, it was suggested wind erosion alone would cause
a loss of productivity equivalent to the loss of another sixty-two million acres over the next fifty years.' Expressing this loss in more
meaningful terms, twenty-three million acres would produce between
fifty and seventy-five million metric tons of grain-approximately
half the total exported from the United States in 1980, while sixtytwo million acres would produce an amount equal to virtually all of
1980's exportable surplus.8 Experts have suggested soil loss from
farmland is higher today than it was ten or twenty years ago.9 In fact,
according to statistics developed by the General Accounting Office,
losses are higher per acre today than in the Dust Bowl years of the
Thirties. 10 It is estimated we have lost one-third of the topsoil from
American cropland in use today."
Erosion occurs in a number of ways. Erosion from moving water is
generally described as sheet, rill, gully or streambank erosion, depending on the type of soil movement that occurs. Both sheet and rill
erosion are caused when water moves across the surface of the land.
However, sheet erosion removes soil fairly uniformly in a thin layer
3. See generally R. SAMPSON, FARMLAND OR WASTELAND: A TIME TO CHOOSE 110-152
(1981). Although technically, most soil that has been eroded is eventually deposited on another
site, qualitative changes occur on both the eroded lands and recipient lands which may affect
productivity on both sites.
4. Id. See also Swader, Soil Productivity and the Future of American Agriculture, in
THE FuTURE OF AMERICAN AGRICULTURE AS A STRATEGIC RESOURCE 79-115 (S. Batie & R. Healy,
eds. 1980).
5. R. SAMPSON, supra note 3, at 126.
6. Id. at 130.
7. Id. at 131.
8. Id.
9. Sorenson, A Soil Conservation Checkoff, 35 J. SOIL & WATER CONSERVATION 156 (1980).
10. Barlow, The Unfinished Soil Conservation Task, 34 J. SoIL & WATER CONSERVATION
254 (1979).
11. Pimental, Land Degradation:Effects on Food and Energy Resources, SCIENCE, Oct.
1976, at 150.
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or sheet, whereas rill erosion forms small channels as running water
concentrates and flows in small rivulets down a slope. In contrast,
gully erosion results in the formation or enlargement of small to medium-size ravines or channels which are generally too large to be obliterated by normal tillage operations. Finally, streambank erosion
describes the loss of soil from the banks of established streams,
creeks, or rivers. Most of the erosion on agricultural land is sheet and
rill erosion; tremendous amounts of soil are transported in this manner. It is estimated that "up to [twenty] tons per acre can be lost
from farm fields during winter and spring run-off in rills so small
that they are obliterated by the first spring cultivation."1 2 As a result,
major erosion losses on cropland will often go unnoticed.
Obviously, our soil loss problems stem from a number of factors.
The mounting demand for food, combined with the availability of
cheap nitrogen fertilizer has led many farmers to abandon traditional
rotations that included soil-retaining pastures and hay in favor of
continuous cropping of row crops such as corn. Yet despite the impressive overall gains in grain production since mid-century, the price
paid in lost topsoil has also been high."
Some have recently suggested the most significant cause of our
current erosion problems has been the "floating" of the dollar during
the 1970's, thus making our agricultural production attractive
abroad.14 The resulting expansion in export demand during that period stimulated farmers to plant "fence row to fence row." The pressure to generate a substantial exportable surplus, not only to meet
world needs but to assist with our own balance of trade problems,
persists and is likely to increase as future demands for food expand.
From another perspective, our ability to raise far more than our own
market can handle (which is another long-standing problem) has
chronically depressed markets for farm products so the only real
price flexibility may be found in the export marketplace. At any rate,
given the traditionally low prices paid at the farm level, farmers are
often forced to raise more crops to generate more income and maintain necessary cash flows. All of this contributes to the pressure to
15
keep even fragile lands in agricultural production.
12.
13.
(1981).
14.

Id. at 164.
Brown, Eroding the Base of Civilization, 36 J. SoIL & WATER CONSERVATION 255, 256
See, e.g., Raup, Competition for Land and the Future of American Agriculture, in

THE FUTURE OF AMERICAN AGRICULTURE AS A STRATEGIC RESOURCE 41, at 42-43 (S.Batie & R.
Healy, eds. 1980). See also, Who Will Eventually Own America?, TOWN & COUNTRY June 1983

95, 96.
15. Interestingly, the chronic low prices for farm commodities have resulted in a sufficiently attractive government price support program such that investors have been cultivating
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Obviously, the loss of soil is a serious problem affecting the productivity of the land either from which it is removed or to which it is
transported.1 6 Unfortunately, the problem is generally considered to
be only a farmer's problem and we tend to look to the farmers to
bear the primary responsibility for its resolution. However, the impact of the soil loss problem is felt far beyond the individually affected farmers since soil loss adversely affects productivity; in turn
food supplies and prices are adversely affected. The ultimate question is not so much whether individual farmers suffer as a consequence of the soil loss but whether our ability to meet present and
future food and fiber needs is jeopardized. There is widespread agreement food production is affected although there does not seem to be
an awareness of the extent the soil loss problem affects or is likely to
affect the nation's food supply. Experts disagree about the relationship between soil erosion and productivity because there has been no
net loss in productivity in the U.S. despite heavy soil loss. 17 Improve-

ments in technology and management have more than offset the
losses. There is serious doubt, however, as to whether these levels of
productivity can be maintained. The popular notion is that soil is a
renewable resource and is constantly being regenerated and naturally
replaced. While this is true to some extent it must be noted soil becomes a renewable resource only if it is treated carefully.
Unfortunately, economic factors have encouraged many farmers
to make short-term decisions altering their farming practices which,
although designed to maximize production, have caused soil losses to
exceed the rate at which soil is regenerated. As our need for more
agricultural production increases, the situation will likely extend to
even more land in the future."8 A loss of four or five tons per acre is
faster than nature can replenish the top soil on most land used for
crop production. At that rate, it will take less than 100 years for
fragile, highly erodable grasslands specifically to receive the government program benefits. See
Bickers, Getting Closer: No Supports for Sodbusters, PROGRESSIvE FARMER Oct. 1983, at 11;
Soil and Water Conservation Concerns and Issues (Review Resources Conservation Act Report): Hearings Before the Subcommittee on Conservation, Credit and Rural Development of
the House of Representatives Committee on Agriculture, H.R. 3457, 98th Cong., 1st Sess.
(1983) (legislation introduced to prohibit the payment of certain agricultural incentives to individuals who raise agricultural commodities on specific highly erodable lands.) For a further
discussion of the soil erosion problem, see Arts & Church, Soil Erosion - The Next Crisis?, 1982
Wis. L.REv. 535; S. BATIE, SOIL EROSION: CRISIS IN AMERICA'S CROPLANDS? (1983).
16. See R. SAMPSON, supra note 3.
17. See P. CROSSON, THE CROPLAND CRISIS, MYTH OR REALITY? 15 (1982).
18. See generally P. CROSSON, Future Economic and Environmental Costs of Agricultural Land, in THE CROPLAND CRISIS: MYTH OR REALITY? 181-192; (P. Crosson ed. 1982) Swader,
Soil Productivity and the Future of American Agriculture, in THE FUTURE OF AMERICAN AGRICULTURE AS A STRATEGIC RESOURCE 79-115 (S. Batie and R. Healy, eds. 1980); R. SAMPSON,
FARMLAND OR WASTELAND:

A

TIME TO CHOOSE

110-152 (1981).
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America to lose an amount of soil equivalent to every single acre of

cropland now farmed in the United States.19
III.

THE FARMLAND Loss PROBLEM

The loss of farmland due to conversion to other uses has been
described as one of the most perplexing problems facing agriculture
today. 0 Of course, farmland is abandoned for a variety of reasons,
including erosion problems as suggested above. In addition, low fertility, small parcel size, rough terrain, and isolation from markets are
contributing factors.
Other land uses contribute significantly to this conversion. New
reservoirs and transportation uses, especially highway construction,
annually consume a substantial amount of flat, high quality farmland. The preservation of publicly-owned land for environmental and
recreational purposes consumes some land each year. Even though
only a fraction of the total land converted to nonagricultural use is
converted to urban use, urbanization presents a particularly serious
threat to agriculture. Many of the features that make land good for
farming also make it attractive for residential development. Urban
developers and farmers alike prefer flat, cleared, well-drained and
deep-soiled land. The result is major metropolitan areas of the
United States, where most population growth occurs, contain a
greater proportion of quality agricultural land than other areas of the
country.
Large increases in population and ineffective land-use planning
contribute to the growth of urban sprawl. This sprawl focuses development pressures on less expensive lands, often at the expense of
good farmland. The extent to which an irreversible conversion of
farmland to essentially nonfarm urban-oriented use is taking place
has generated no small measure of debate.2 1 Discussions have ranged
19. R. SAMPSON, supra note 3, at 80, 111. See also Gartner, Innovative Strategies for
Conserving Soil and Water, 3 AGRic. L.J. 543 (1982).
20. Juergensmeyer, Farmland Preservation: A Vital Agricultural Law Issue for the
1980's, 21 WASHBURN L.J. 443, 443 n.1 (1982).
21. See, e.g., Senate Committee on Interior and Insular Affairs, 94th Cong. 1st Sess. 357
(R. Blobaum, The Loss of Agricultural Land, A Study Report to the Citizens' Advisory Committee on Environmental Quality (1974)) (Comm. Print 1975); Senate Subcommittee on Governmental Efficiency and the District of Columbia, Committee on Governmental Affairs, 96th
Cong. 1st Sess. 75 (J. Clark, Background Paper Conserving the Nation's Farmlands) (Comm.
Print 1979); M. COTNER, LAND USE POLICY AND AGRICULTURE: A STATE PERSPECTIVE, ECONOMIC
RESEARCH SERVICE, U.S. DEPT. OF AGRICULTURE (1974); G. Fuiguitt, P. Voss & J. Doherty,
Growth and Change in Rural America URB. LAND INST., (1979); C. LITTLE, LAND AND FOOD: THE
PRESERVATION OF U.S. FARMLAND (1979); C. LrrTLE, MIDDLEGROUND APPROACHES TO THE PRESERVATION OF FARMLAND, (National Agricultural Lands Study, 1980); Minor, Agricultural Reten-
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from quibbling over whether losses are really occurring and, if so,
how to measure the losses, to whether improving agricultural technology can possibly boost production on any remaining acreage to compensate for the loss of the best farmland."s Ignoring questions of the
degree of the debate data's accuracy, it may be observed for our purposes here the data suggests a serious conversion problem. It has
been estimated that since 1945 the total cropland lost to highways,
urbanization and other related uses has been about forty-five million
acres-an area nearly equal to the state of Nebraska.2 3 The development of highways accounts for fifty percent of the total loss 2 4 while
increasing human population, growing urban populations and industrialization account for the remainder.2 5 Between three and five million acres of this nation's farmland is lost to development and other
uses every year.2 6 Regions suffering severe losses are New England,
Appalachia, the Southeast and the plains of Texas and Oklahoma.

IV.

THE SOIL CONVERSION/FARMLAND

Loss

INTERRELATIONSHIP

In many respects, the two problems are obviously linked. Farmland loss is loss whether it occurs as a result of conversion to other
uses or as a result of erosion. In either case, our national productive
base is being reduced and an increasingly large share of the burden of
meeting our food and fiber needs must be borne by farmlands comprising the shrinking or altered base. Likewise, the loss of farmlands
to conversion generates pressure on the remaining lands to produce
more, possibly altering production practices and increasing soil loss
risks.
Perhaps less apparent is the soil loss impact within the urban
fringe areas themselves. Recent studies suggest erosion in urbanizing
areas is significantly higher than erosion in other areas. 27 One reason
tion: An Emerging Issue, in Environmental Comment, UR. LAND INST., (May 1975); NATIONAL
ASSOCIATION OF COUNTIES RESEARCH FOUNDATION, DISAPPEARING FARMLANDS: A CITIZEN'S GUIDE
TO AGRICULTURAL LAND PRESERVATION (2d ed. 1980); REAL ESTATE RESEARCH CORP., THE COST
OF SPRAWL (1974); GAO REP. No. B-114 833. Report to Congress, Preserving America's Farmland: A Goal the Federal Government Should Support (1979); POLICY STATEMENT, The Agricultural Land PreservationIssue: Recommendations for Balancing Urban and Agricultural Land
Needs, 41 URw. LAND INST. 18 (July 1982).
22. Thompson, Defining and Protecting the Right to Farm,5 ZONING & PLANNING L. REP.
57, 57-58 (Sept. 1982).
23. Economic Research Service, U.S. Dep't of Agriculture, Agriculture and the Environment 481 (1971).
24. Id.
25. Id.
26. H.R. REP. No. 1400, 95th Cong., 2d Sess. 8 (1978).
27. R. SAMPSON, supra note 3, at 120-122.
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for this is the "impermanence syndrome" created by pressure of urbanization." The impermanence syndrome induces farmers to slow
down investments in the land because of the belief the land will soon
be lost to agricultural use and the investment in soil conservation
practices would be nullified by urbanization. It has also been suggested that farmers in the urbanizing areas may already be farming
poor soil because urban growth has taken the better soil and pushed
farmers on to marginal lands. In either case, surprising differences
in soil quality between urban and rural counties have been identified. 30 Further, it has been noted that:
as erosion eats away the land's productivity, affecting the
marginal acres first, it forces more reliance on the nation's
prime farmlands. Yet these lands are burdened with a disportionate share of the urbanization and related development, so
the competition for them is growing from two directions. As
good land becomes urbanized and unavailable for food production, it forces agriculture on to more marginal land, which
signals a new round of soil erosion and new pressures on the
land and water base. 1

Finally, in perhaps an even more significant sense, both problems
are interrelated because they conceptually raise the same fundamental issue: the extent which the farmer may control how he uses his
own land, even if his choice is at variance with identified social needs
and concerns. In the soil loss situation, the question is whether the
farmer may reject needed conservation practices if he determines it is
not in his best economic interests to do so. Regarding the farmland
conversion problem, the question is whether the farmer may choose a
land-use alternative that is more economically rewarding to him
rather than keep the land in farming. In both cases, the issue is one
of control over the basic land-use decision-making. In both areas
there is an increasing interest in transferring a large measure of control to a public decision-making body.

28.
29.
30.

Id. at 121.
Id.
Id.

31. SAMPSON, THE ETHICAL DIMENSION OF FARMLAND PROTECTION IN FARMLAND FOOD AND
THE FUTURE 89, 94 (M. Schnepf, ed. 1979).
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V.

RECENT RESPONSES,

A.

A

COMPARISON

Soil Loss

There has been a long history of governmental involvement in the
soil conservation problem. Many of our conservation programs date
back to the 1930's and are a result of the serious dust bowl problems
of the Midwest. Most have been structured as voluntary programs
and are predicated upon the appeal of specific economic inducements
for their success. This may largely be explained as a result of the
general reluctance of the USDA and the Soil Conservation Service to
alienate its clientele-a likely result of more compulsive programs.32
Until recently, it was uncertain whether more mandatory approaches
were legally possible since they could offend our accepted constitutional notions of property rights and land-use control. Unfortunately,
it has become apparent in recent years our experience with voluntary
programs has been unsatisfactory. We have been forced to acknowledge farmers will respond to the soil loss problem in a socially acceptable manner only when prompted by force or economic inducement. This is because the reasons for the growing social concern
about the soil loss is different from the farmer's own perceived interest and concern with the same problem. For example, the largely urban-oriented nonfarm sector has linked the soil loss problem with total food and fiber production and urges conservation measures
primarily to keep food supplies abundant and food prices low over
the long run. However, farmers consider the cost of implementing
conservation measures in terms of the return from the land and appear reluctant to incur the expense if it is not offset by short-run
production increases.
The need for some measure of police power compulsion at the soil
conservation district level has been discussed since the creation of
the district as a governmental entity. It has been argued that without
such regulatory authority, the voluntary nature of the programs
mean the district can only haphazardly pursue district-wide priorities. Only recently has legislation been proposed promoting social
concerns over the farmer's control of land use. This has been translated into specific legislative measures permitting larger social concerns to be asserted over problems in ways specifically divesting the
farmer/landowner of primary control over particular basic land-use
32.

BRUBAKER,

Agricultural Land: Policy Issues and Alternatives, in

THE CROPLAND CRI-

SIS, MYTH OR REALry? 206 (P. Crosson ed. 1982). For further discussion of the clientele prob-

lem, see generally Wadley, Small Farms: The USDA, Rural Communities and Urban Pres-

sures, 21

WASHBURN

LJ 478 (1978).
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practices and decisions.
Recent cases suggest such a transfer of control to a public body
may legitimately occur within the existing framework of our property
rights system without impermissibly interfering with the rights of the
farmer. One case, Woodbury County Soil Conservation District v.
Ortner,33 involved 1971 legislation which gave Iowa soil conservation
districts the authority to establish and impose soil loss limits for all
lands within the state.
In 1974, a farmer filed a complaint under this act with the local
soil conservation district alleging his property was being damaged by
soil erosion from other farms. The soil conservation district inspected
the area and found the erosion level to be higher than state law allowed. The district ordered the landowners to whom the problem was
attributed to reduce soil erosion within six months. The district indicated it would even pay for seventy-five percent of the cost of the
conservation practices. The landowners refused to comply with the
order to reduce soil erosion. The defendants argued enforcement of
the soil loss limits was an unconstitutional exercise of the state's police power and resulted in a taking of their property without due process. The district court agreed. On appeal, the only issue before the
Iowa Supreme Court was the "taking" question. The court devised a
balancing test to evaluate the problem. Simply put, the test was
"whether the benefits to the public outweighed the specific restraints
imposed on the farmer."' " Applying this test, the court considered
"the economic impact of the regulation on the farmer, particularly
the extent to which the regulation has interfered with distinct investment-backed expectations" 35 and found no denial of use or enjoyment of property sufficient to support the trial court's finding of unconstitutionality. It concluded the state had a right to impose the
financial burden caused by compliance with the district's order.3 6 In
dicta, the court implied the conservation districts could act by themselves to require landowners to meet the established soil loss limits.
While not directly before the court, this question of whether soil conservation districts have the authority to initiate soil loss investigations and order the enforcement of conservation practices without receiving an initial complaint is a matter of great importance. The
thrust of the Iowa legislation appears to grant that authority yet nowhere is it specifically delegated. It appears from Iowa case law that
33.
34.
(1968).
35.
36.

279 N.W.2d 276 (Iowa 1979).
Quoting from Iowa Resources Council v. Van Zee, 261 Iowa 1287, 158 N.W.2d 111
279 N.W.2d 276, 278 (Iowa 1979).
Id. at 279.
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whenever a power is conferred by statute, i.e., soil loss limits, everything necessary to implement the power will be inferred. Employing
this power would give soil conservation districts the right to inspect
farmer's fields for unacceptable erosion, and if found, to order the
farmer to correct the situation-all without a single complaint from
an adversely affected landowner. If this is the case, and the court
seems to suggest it is, then a farmer guilty of poor farming practices
resulting in unacceptable soil loss could be forced to implement
changes or suffer a penalty imposed by the conservation district.
Closely related to Woodbury is the 1981 decision in Moser v.
Thorp Sales Corp.3 7 where the Iowa Supreme Court dealt with
whether a farmer who occupies land owned by another may be held
liable for damages to the land caused by soil erosion. In this case, the
erosion damages were allegedly accelerated by the particular cultivation practices employed by the farmer in possession of the land. In
its decision, the court agreed a farmer could sustain liability under
these circumstances. In its broadest interpretation, this case suggests
that a tenant farmer who abuses the land can be held liable by the
owner of the land for the damage done to the soil. Arguably, this is
but a short step away from the position that a tenant farmer or even
a landowner who does not adequately care for the land should be
held accountable to the public at-large.
Although these cases analyze the problem within the confines of
the traditional police power/eminent domain framework, they indicate a growing concern with the social function served by particular
uses of land. Indeed, these cases have been characterized as establishing a "malpractice" standard for farming, framed in terms of the social need for careful stewardship over the land. These cases appear
forward looking but may only be contemporaneous expressions of
much older concepts. As the concept of eminent domain developed,
its primary utility was seen in other systems as a device by which
landowners could be compelled to act as good stewards to their lands.
One of the earliest expressions of the eminent domain concept is
found in the papal bull of 1494, Inter Coetera, which was directed
toward the Spanish colonists in the manner they managed the American Indians'land 8 If those colonists failed to carry out their stewardship to promote the general welfare and progress of society, the state
was obligated to reclaim dominion over those lands. In our own system there has been a growing awareness property serves a social
function apart from its private value. This function may be asserted
37. 312 N.W.2d 277 (Iowa 1981).
38. See Borda, The Social Function of Property, in AGRARIAN REFORM IN LATIN AMERICA
175, 177 (T. Smith, ed., 1965).
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as a means through which private interests may be circumscribed to
achieve the desired social objective. We do this within the framework
of the police power rather than the power of eminent domain.
Though we may not talk about our relation to the land in a stewardship context, these cases suggest such a notion might well be articulated without radical changes in either the structure or content of our
constitutional framework.

B. FarmlandPreservation
As our many governmental soil conservation programs bespeak a
significant public concern over the problem, many jurisdictions have
also responded with statutes and programs to retain prime farmlands
in urban fringe or projected urban growth areas, giving incentives to
farmers to keep their lands in farming. These approaches vary. In
some quarters, effective planning is seen as the key to accommodating the conflicting urban and rural interests.3 9 These jurisdictions
emphasize the careful articulation of planning process goals and assumptions. The economic inability of the farmer to compete with a
high-density oriented market is seen as a critical factor.40 Approaches
in these jurisdictions are oriented toward improving the farmer's economic position to compete against supposedly more valued uses.
Other approaches emphasize spreading both the risks of regulation
and the benefits of development over the community, letting farmers
not allowed to convert to share in the profits of urbanization. "1 Unfortunately, as with our traditional responses to soil loss areas, it has
become clear none of the solutions proposed thus far have succeeded;
often, one jurisdiction's approach to the problem is not readily transferrable to another jurisdiction.
Even a most casual evaluation of the alternative approaches to
farmland preservation reveals the most reliable indicator of the preservation program's success is whether the farmer retains control over
the decision to convert the land to nonagricultural use. Such a statement may appear surprising since it suggests we cannot trust the
purported primary beneficiaries of our farmland preservation efforts
to keep their land in farming if that decision is left to them. Nevertheless, the pattern emerging from various experiments with these
approaches is similar to our soil conservation experience and suggests
the farmers act like the rest of us and will keep their lands in partic39. See, e.g., Duncan, Toward a Theory of Broad-basedPlanning for the Preservationof
Agricultural Land, 24 NAT. REsouRcEs J. 61 (1984).
40. See, e.g., Juergensmeyer, supra note 20.
41. See, e.g., 1 J. JUERGRNSMEYER & J. WADLEY, AGRICULTURAL LAW 69-70 (1982).
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ular uses only so long as it is clearly in their economic self-interest to
do so. Unless they are compelled to do otherwise, farmers will respond to the pressures of development the same as anyone else who
recognizes an opportunity to greatly improve his situation. One might
react to this by suggesting the real key to this problem is to fashion
adequate incentives for the farmers inducing them to keep the land
in farm use. While this certainly has merit, the soil conservation experience suggests inducements are not reliable. It appears effective
incentives will not be created until our decision-makers show a willingness to consider farmland preservation from an agricultural perspective.4 2 The urban sector is reluctant to do this because it would
be perceived as relinquishing control over the preservation effort's
success to the very group that has most often demonstrated a substantial unwillingness to support these objectives. Further, when the
need for farmland preservation was expressed in terms of expanded
and reliable agricultural production, reliance on voluntary compliance aroused fears that adequate supplies of cheap food may not be
available."3 As a result, there is a discernable tendency on the part of
our land-use policy decision-makers to decide that if farmland preservation is really needed, it should be publicly mandated, not voluntarily induced. From the urban viewpoint, this is the safest and most
reliable way of ensuring the land will stay in farming.
The program's mandatory feature is the single most reliable indicator of whether the farmers will support or reject the preservation
efforts since, from their perspective, it represents a transfer of control
over the land-use decision from the farmer to a public decision-making body over which they have little influence or control. The more
control exercised by the public, the less likely the farmer is to support the program. In justifying this transfer of control, as in the soil
erosion situation, traditional legal analysis suggests the question is
42. Urban areas tend to favor farmland preservation for the following reasons: open
space, aesthetics, recreation, cheap and adequate food supplies, control of urban sprawl. On the
other hand, urban interests tend to oppose farmland preservation efforts when the impact is
seen as adverse on housing costs, economic growth, land investment and speculation opportunities and semi-urban life styles. Rural and agricultural interests support farmland preservation
when it is necessary to maintain the critical mass necessary for a viable agricultural economy,
when it is linked to rural community stability, and when there are specific economic advantages
to keeping the land in farming. Rural and agricultural interests oppose farmland preservation
when it is seen as transferring too much control over the farmer's land use decisions to the
general public or a public decision-making body. See generally, J. Wadley, Farmland Preservation in Kansas (Agricultural Law Seminar, Kansas Bar Association, 1981); Wadley, Farmland
Preservationand the Right to Farm: A Serious Land Use Problem from a Different Viewpoint,

in

ESSAYS ON LAND AND NATURAL RESOURCES IN AMERICAN AGRICULTURAL LAW,

(L. Vinion, ed.

1985); Wadley, Small Farms: The USDA, Rural Communities and Urban Pressures,21
BURN L.J. 478 (1982).
43. See Cook, supra note 2.
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whether a property right has been "taken". In such an analysis, if it
is concluded the objectives of the regulation are within the scope of
the police power, and if the regulation does not exceed the limits established for the exercise of that power, then the regulation will
stand and no "taking" will be deemed to have occurred. Thus, so long
as the landowner is able to make any acceptable use of his land and
does not individually bear the entire burden of supplying a particular
benefit to society at-large, courts will generally hold the regulation
has not impermissibly affected the individual's property rights." On
the other hand, if the regulation goes "too far" by destroying the
value of the land or depriving the landowner of all meaningful use
alternatives, either the regulation will be vacated or the jurisdiction
will be compelled to pay just compensation for the property right
taken.4 5 The real difficulty is in determining whether the regulation
goes too far.
Despite conventional legal theory, it appears when control over
the decision concerning the land use is transferred from an individual
to a public decision-making body on a widespread, indiscriminate basis (essentially because of a specific public benefit, as is happening
with many of the mandatory farm and preservation programs), more
is occurring than mere police power regulation. It seems the concept
of private property rights is being redefined in terms of the social
function served by land ownership or land uses, not unlike what has
happened in the soil conservation cases discussed above. In such a
case, the traditional police power versus eminent domain analysis
would even seem inappropriate because it is the property interest's
social function which will dictate the extent to which the interest
may be publicly supervised.
As discussed in the soil conservation context, the restriction of
private property rights from a social function perspective as opposed
to the more traditional private interest viewpoint is not alien to our
legal system though we are reluctant to discuss it on those terms.4 6 It
may be argued it is a more realistic manner of describing what is
actually occurring with our mandatory farmland preservation measures. It also has the distinct advantage of avoiding the major difficulties of our traditional police power/eminent domain analysis since
it avoids the need to determine whether the regulation exceeds the
police power's limits. Invariably, any activity regulated on the basis
44. See, e.g., Just v. Marinette County, 56 Wisc.2d 7, 201 N.W.2d 761 (1972).
45. See, e.g., Lutheran Church in America v. City of New York, 35 N.Y.2d 121, 316
N.E.2d 305, 359 N.Y.S.2d 7 (1974).
46. See, e.g., Juergensmeyer & Wadley, The Common Lands Concept: A "Commons" Solution to a Common Environmental Problem, 14 NAT. RESOURCES J. 361, at 380 (1974).
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of its social function would fall within the scope of the police power.
It has been suggested that a role is given in contemporary American
ownership theory to the concept of communal dominion over the basic decision of how land is used.' 7
Indeed, if ownership is described not as an absolute right but as a
right that is permitted and protected only to the extent it is consistent with the needs of society, it is obvious the social function theory
of ownership is not only operative in our contemporary legal frame48
work, but has been so since the enactment of New Deal legislation,'
9
if not earlier.4
The problem here, although we are willing to recognize the social
nature of property ownership from a functional point of view, is that
from a policy point of view we unfortunately remain very compartmentalized. 50 The conventional police power/eminent domain analysis is the preferred vehicle for dealing with the land use regulation
problem in both the farmland preservation and the soil erosion context. In large measure, this stems more from our inability to articulate an effective and persuasive view of the social role farm ownership
or small tract ownership plays in our overall land tenure and use plan
than from a conceptual inability to deal with property rights on a
social function basis. In addressing this concern, one of the major difficulties is the problem of distinguishing small farms and small tracts
in the urban fringe area from similar ownership patterns throughout
rural America. Yet our farmland preservation efforts are rarely concerned with nonfringe patterns because of their relatively narrow focus on essentially urbanizing areas and urban-oriented issues. This
will undoubtedly continue until we are willing to assign a role and a
value to small-scale agriculture and land ownership beyond that of a
mere supplier of food and fiber and treat the farmland preservation
problem as a facet of a larger and deeper concern over land tenure,
soil use and resource allocation. This, of course, would also seem to
require more attention be directed to the issue of ownership itself
and to the relationship between our total social needs for small scale
ownership opportunities and such other factors as farm structure and
food production patterns.
47. Id. See also Juergensmeyer, The American Legal System and Environmental Pollution, 23 U. FLA. L. REv. 439, at 448 (1971).
48. Lectures of Prof. M.E. Kadam of the Un. of Geneva prepared for the Faculte Internationel Pour L'Enseignement du Droit Compare entitled La Notion et les Limites de la
Propriete Privee en Droit Compare (circa 1970).
49.

See Juergensmeyer & Wadley, supra note 46, at 381.

50.

Id.
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CONCLUSION

There is more at stake in the farmland preservation problem than
just competition for space in the urban fringe area. Quite clearly, the
soil conservation problem suggests the issue is related to a broader
range of concerns. The interrelationship between farmland preservation and soil conservation requires a broadening of focus. Therefore,
our response to the soil conservation problem may be insightful as to
how we might effectively deal with the pressing farmland conversion
problem. In both cases, there may be a need to focus more on the
basic social utility of small farm tract ownership and the extent to
which activities on those tracts are linked to social objectives other
than food and fiber production.
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